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INDEPENDENT REGULATORY REVIEW COMMISSION
333 MARKET STREET, 14TH FLOOR, HARRISBURG, PA 17101

October 15, 2008

Honorable Estelle B. Richman, Secretary
Department of Public Welfare

333 Health and Welfare Building
Harrisburg, PA 17120

Re: Regulation #14-514 (IRRC #2712)
Department of Public Welfare
Assisted Living Residences

Dear Secretary Richman:
Enclosed are the Commission’s comments for consideration when you prepare the final version
of this regulation. These comments are not a formal approval or disapproval of the regulation.

However, they specify the regulatory review criteria that have not been met.

The comments will be available on our website at www.irrc.state.pa.us. If you would like to
discuss them, please contact me.

Sincerely,

Kim Kaufman
Executive Director
wbg
Enclosure
cc: Honorable Ted B. Erickson, Chairman, Senate Public Health and Welfare Committee
Honorable Vincent J. Hughes, Minority Chairman, Senate Public Health and Welfare
Committee
Honorable Phyllis Mundy, Majority Chairman, House Aging and Older Adult Services
Committee
Honorable Tim Hennessey, Minority Chairman, House Aging and Older Adult Services
Committee



Comments of the Independent Regulatory Review Commission

Department of Public Welfare Regulation #14-514 (IRRC #2712)
Assisted Living Residences

October 15, 2008

We submit for your consideration the following comments on the proposed
rulemaking published in the August 9, 2008 Pennsylvania Bulletin. Our
comments are based on criteria in Section 5.2 of the Regulatory Review Act
(Act) (71 P.S. § 745.5b). Section 5.1(a) of the Act (71 P.S. § 745.5a(a)) directs
the Department of Public Welfare (Department) to respond to all comments
received from us or any other source.

1. Legislative comment.

We received comments on this proposed regulation from the General Assembly.
Each of the following legislators submitted separate comments: Senator Mike
Folmer; Representative Phyllis Mundy, Chairman of the House Aging and Older
Adult Services Committee; Representative Tim Hennessey, Republican
Chairman of the House Aging and Older Adult Services Committee; and
Representatives Michael E. Fleck, Catherine M. Harper, Brad Roae, Chris Ross,
Barbara Mcllvaine Smith and Rosemarie Swanger. Many of their comments
identified concerns, issues and questions that relate directly to our review
criteria and the Act’s requirements for submitting regulations. We recommend
that the Department carefully consider these comments from legislators. We
will include the Department’s responses to these legislative comments as part
of our determination of whether the final-form regulation is in the public
interest.

2. General - Legislative intent; Economic impact; Protection of the
public health safety and welfare; Clarity; Feasibility; Reasonableness;
Need; Implementation procedures.

We have several questions related to the implementation of Act 56 of 2007
(Act 56) through this proposed regulation. We will review the Department’s
responses to these questions as part of our determination of whether the final-
form regulation is in the public interest. Our questions and related issues are
discussed in the following paragraphs.



A. Distinguishing an assisted living residence (ALR) from a personal care home
(PCH)

The General Assembly declared in Act 56, in part, that “assisted living
residences are a significant long-term care alternative nationwide” and also
that “it is in the best interest of all Pennsylvanians that a system of licensure
and regulations be established for assisted living residences.” The care and
services in the new licensure category of ALRs need to be clearly distinct from a
PCH so that customers know the differences in care before they sign a contract
and dedicate their income and remaining funds to their new home and well
being.

The definitions of PCHs and ALRs at 62 P.S. § 1001 are similar, and Act 56
requires ALR regulations to meet or exceed the regulations of PCH in

55 Pa. Code Chapter 2600. Despite the similarity, Act 56 makes four
significant distinctions between ALRs and PCHs with important implications
for care.

The distinctions begin in the statutory definitions at 62 P.S. § 1001. First, the
definition of ALR includes “supplemental health care services” in the list of
items that “are provided for a period exceeding twenty-four hours” in ALRs.
The term “supplemental health care services” is absent from the definition of
PCH. Second, the care at a PCH is limited in its statutory definition by the
description of its residents as those “who do not require the services in or of a
licensed long-term care facility.”

Third, the concept of “age in place” or “aging in place” is defined in Act 56 as:

Receiving care and services at a licensed assisted living residence
to accommodate changing needs and preferences in order to
remain in the assisted living residence.

So, within the statutory definitions, “aging in place” and “supplemental health
care services” are reserved by Act 56 for ALRs. Also, a PCH cannot provide the
care of a licensed long-term care facility, whereas an ALR does not have this
limitation. See 62 P.S. § 1001.

Finally, in addition to the statutory definitions, Act 56 also contains a caveat
for PCHs which reads:

(@) The rules and regulations for the licensing of personal care homes
and assisted living residences promulgated by the department shall
require that:

* %* *

(13) A personal care home not provide supplemental health care
services to residents, provided, however, that a personal care home



may assist residents in obtaining health care services in the manner
provided by 55 Pa. Code §§ 2600.29 (relating to hospice care and
services), 2600.142 (relating to assistance with health care) and
2600.181 (relating to self-administration) through 2600.191 (relating
to medications) or as otherwise provided by regulations adopted by
the department not inconsistent with the requirements of this
section. (Emphasis added.)

See 62 P.S. § 1057.3(a)(13).

What is the difference between allowing PCHs to “assist residents in obtaining
health care services” and ALRs providing “supplemental health care services”?
The Department needs to provide an explanation.

It should be noted that this statutory provision did not reference the existing
PCH regulations at 55 Pa. Code 8§ 2600.231-2600.239 (relating to secured
dementia units). In the definition of “special care designation,” Act 56
specifically identifies ALRs, not PCHs, as being able to provide “severe cognitive
support services” for residents with memory impairments or other problems
such as dementia.

We do not believe the regulation or the Preamble clearly emphasize the
differences between PCHs and ALRs, or the implications of those differences.
The existing regulations for PCHs do not contemplate ALRs as a separate
category because they were published as a final rule on April 23, 2005, before
Act 56 existed. Now that Act 56 establishes PCHs and ALRs as separate
entities, we believe that the Department must clearly distinguish the difference
between the two facilities. If a PCH offers many of the same services as an
ALR, what will stop consumers from contracting with PCHs when there is no
statutory protection for “supplemental health care services” or “aging in place”
at a PCH? How will these statutory differences affect residents and licensees in
the future?

B. What population does this regulation accommodate for ALRs?

Licensure of long-term care facilities and PCHs was established before Act 56.
The Department’s licensure of ALRs is intended to fill a gap in care. In our
research of this proposed regulation and discussions with those affected by it,
however, we found differing interpretations relating to what population is
served by an ALR and how it differs from the currently licensed PCHs. In many
situations, the care appears to be provided by facilities that were licensed
before Act 56.

Our concern is that a person needs to be able to make an informed choice
between the care provided by a long-term care facility, a PCH and the new ALR
category. We believe this distinction is vital to potential residents and their
families in their evaluation of which path best fits their current health needs,



future health needs and ability to pay, and promotes happiness and wellness.
The Department needs to provide a clear explanation of how the care in an ALR
differs from care currently provided by long-term care facilities and PCHs along
with the advantages and disadvantages of choosing one over the other.

C. How will the implementation of this regulation affect licensed PCHs and their
residents?

Under their existing Chapter 2600 regulations, the permissible spectrum of
care for PCHs extends through hospice care, and it is our understanding that
PCHs have provided end-of-life care under their existing category of licensure.
We agree with commentators who are concerned that the new category of ALR
licensure may affect Departmental policy concerning PCHs in a manner that
disrupts current PCH residents receiving higher levels of care. The Department
should explain how implementation of ALR licensure will affect PCHs and their
residents, whether the proposed regulation will in any manner diminish the
ability of licensed PCHs to continue providing the same levels of care as they do
now, and how Departmental enforcement actions relating to PCHs and their
current care will change as a result of the emergence of this new category of
licensure.

D. What specifically does “aging in place” mean for the resident and the ALR?

Part of the declarations in Act 56 is that assisted living residences allow people
to “age in place, maintain their independence, and exercise decision making
and personal choice.” The definition of the term “aging in place” allows a
resident to “remain in the assisted living residence.” (Emphasis added.) How
does the Department interpret “residence”? Does this guarantee the resident
will remain in the same living unit, or does this mean the resident could be
moved to another area within the licensed ALR as their needs change?
Consumers need a clear understanding of what aging in place means, and
ALRs need to make this clear in their literature and advertising. The
Department should explain its interpretation of “aging in place” and any
limitations or circumstances that could result in moving the resident.

E. Does the Department have a strategy for revising the existing PCH regulations
at 55 Pa. Code Chapter 2600?

Even if a PCH is not allowed to advertise as an ALR, it still may appear to offer
many of the same services. If the PCH price is more affordable, consumers
may become aware too late that they cannot “age in place” and face imminent
transfer to an ALR or a long-term care facility in order to receive Medical
Assistance. Given the statutory differences between PCHs and ALRs provided
by Act 56, the Department may need to revisit Chapter 2600. If Chapter 2600
is the model or starting point for creating ALR regulations, is it still appropriate
as the rule for PCHs since it was promulgated before Act 56 existed?



F. Fiscal impact and the potential for Medicaid funding

Legislators and different statewide groups, including the Pennsylvania
Association for County-Affiliated Homes, County Commissioners Association of
Pennsylvania, PANPHA, Pennsylvania Health Care Association (PHCA) and
Pennsylvania Assisted Living Association, all expressed concerns with the costs
of this proposed regulation and the impact on the potential for federal financial
assistance via the Medicaid waiver program.

The primary concern is that the costs of upgrading facilities to meet the
proposed regulation will deter many from seeking licensure. If an insufficient
number of providers seek licensure as ALRs, many long-term facility eligible
individuals with little to no income will be forced to move from PCHs to long-
term care facilities. One commentator speculated that ALRs “will become a
private pay phenomenon.”

It is understood that Act 56 gives the Department the authority to promulgate
ALR regulations that “meet or exceed standards established in 55 Pa. Code

§ 2600 (relating to personal care homes).” See 62 § 1021(a)(2)(i). However, this
authority does not relieve the Department of its responsibility to justify the
need for new requirements in this proposed regulation, or to evaluate and
explain the potential impact of new requirements on the goals of Act 56.

A main goal of Act 56 was to ensure “a balance of availability between
institutional and home-based and community-based long-term care for adults
who need such care.” See Paragraph (3) in Act 56. It was not the intent of
Act 56 to deny this availability to low-income families who rely on federal and
state financial assistance.

The Legislative Budget and Finance Committee (LB&FC) prepared a report
pursuant to Act 56, which is titled “State Efforts to Fund Assisted Living
Services” and dated June 2008. In the main text and footnotes on page 6 of
this LB&FC report, it is stated that the Department is anticipating a reduction
in Medicaid costs by reducing patients in nursing facilities via the transfer of
these recipients to ALR settings. The Department needs to explain how it
intends to seek Medicaid funding and when, as well as the anticipated federal
response. '

Despite these budget projections, there is no indication that the Department
performed an independent survey of existing PCHs to see how many of these
facilities could readily be licensed as ALRs under its proposed regulation. The
Department has not provided any comprehensive estimates of how many ALR
rooms will be available to residents dependent on federal and state assistance.

Before submitting the final-form version of this regulation, the Department
should survey existing facilities and the industry across the state to ascertain
exactly the number of rooms that will be qualified to be licensed to provide ALR
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services under the Department’s regulation. The Department should explain
how the limitations and requirements in this regulation will result in
availability of ALRs to Pennsylvanians at a cost they can afford.

G. Dual licensure

Act 56 envisions and addresses dual licensure which includes the phrase “All
inspections of residences dually licensed as assisted living residences and
personal care homes....” (Emphasis added.) See 62 P.S. § 1021(c). However,
this proposed regulation does not address dual licensure. Many legitimate and
practical questions were raised about how an existing facility can be dually
licensed. Providers may be able to minimize compliance costs using dual
licensure for their facility, but they do not know whether dual licensure could
be used room-to-room, by an entire wing of a facility or by a separate free-
standing building. Other questions include how a dually licensed facility can
properly advertise its services and what the fee structure for a dually licensed
facility would be? Since the regulation does not address dual licensure, it is
completely unclear what type of dual licensure would be acceptable.
Furthermore, with the omission of dual licensure, the opportunity to comment
on proposed regulatory language was circumvented. We believe the proposed
regulation is deficient by not addressing dual licensure. The final-form
regulation should specify the requirements and process to obtain dual
licensure. Additionally, the Department should provide for public comment on
the regulatory language before a final-form regulation is submitted.

H. Levels of care

Another concern from commentators is that the proposed regulation appears to
establish a single level of care for ALR residents. In its comments, the Center
for Medicare Advocacy, Inc., from Washington, D.C., stated: “ALRs may serve
residents with vastly different needs.” It contends that one set of regulations
covering all types of ALRs will not serve the best interest of the residents. It
suggests that the Department establish different levels of ALR care and adjust
requirements to various and different needs of residents. Given the wide
variety of groups representing seniors, persons with disabilities, persons with
acquired brain injuries, and others, the Department should explain why it did
not develop different ranges of requirements or levels of care to meet the
unique needs of the different types of residents and also provide for choice and
availability for consumers.

L Need for further consultation and an Advanced Notice of Final Rulemaking

The Department is to be commended for convening nine meetings with various
stakeholders’ groups and other meetings with its advisory committees
pursuant to Act 56. See 62 P.S. § 1021(d). While these meetings may have
been useful to the Department in developing this proposed regulation, many of






